Professor Berman, in contrast, finds the turn inward more troubling. He presents three "case studies" of "parochial" application of forum law by American courts that suggest a disturbing trend.
5 I want to focus here principally on his essay. Professor Berman asserts that a "cosmopolitan" perspective would provide a better approach to multistate problems in an interconnected world. Such an approach, he suggests, should take account of the multiple communities with which people increasingly affiliate, not merely the interests of affected governments. 6 This corresponds with Professor Berman's earlier advocacy of legal pluralism in cyberspace regulation, which called upon courts to take account of the fact that legal norms are not produced exclusively by governments, and other norm-generating communities increasingly defy territorial definition. 7 Berman's cosmopolitanism melds two separate critiques into one: a parochialism critique which bemoans the knee-jerk tendency of courts to apply their own law without taking adequate account of the extraterritorial implications of their adjudication, sometimes without even recognizing the presence of a choice of law; 8 and a pluralism critique which bemoans the tendency of courts to think about government-generated legal norms as the only available sources of applicable law. 9 Professor Berman's parochialism critique is embraced at some level by most of the dominant approaches to conflict of laws, from Beale's vested rights theory to modern "substantivism." The core premise of virtually every conflicts theory is a distinction between jurisdiction and choice of law; just because a judge has authority to resolve a dispute 5 
Paul Schiff Berman, Towards a Cosmopolitan Vision of Conflict of Laws: Redefining
Governmental Interests in a Global Era, 153 U. PA. L. REV 1819 (2005) . 6 See id. at 1859 ("Cosmopolitanism seeks 'flexible citizenship,' in which people are permitted to shift identities amid a plurality of possible affiliations and allegiances. These allegiances could also include nonterritorial communities, such as those found in Internet chat rooms." (footnote omitted)). 7 See Paul Schiff Berman, The Globalization of Jurisdiction, 151 U. PA. L. REV. 311, 323 (2002) (explaining that the pluralist theory of jurisdiction acknowledges the involvement of nonstate communities in the creation of legal norms and the reshaping of existing legal regimes). 8 See Berman, supra note 5, at 1823 ("[J]udges seem to assume that U.S. law should apply, even without any sustained discussion of other possible outcomes." (emphasis omitted)). 9 See id. at 1862 ("[C]ourts should consider community affiliations that are not associated with nation-states, such as industry standards, norms of behavior promulgated by non-governmental organizations, community custom, and rules associated with particular activities, such as Internet usage.").
does not mean that forum law necessarily provides the appropriate measure of the parties' rights.
10
As acknowledged by Professor Berman, contemporary conflicts approaches already take into account the multiplicity of states affected by the parties' activities.
11
Professor Berman attempts to distinguish his approach from both the "most significant relationship" focus of the Restatement (Second) of Conflict of Laws 12 as well as the "reasonableness" test of the Restatement (Third) of Foreign Relations Law by his openness to nonterritorial, non-stategenerated, legal norms:
Perhaps most importantly, because a focus on community affiliation may lead us to consider nonstate communities, a cosmopolitan framework is far more likely to allow a pluralist consideration of how norms generated outside of formal governmental channels may bind sub-, supra-, and transnational communities. 13 Yet, as discussed below, 14 this pluralistic perspective is doing no work in his case analysis. His case analysis focuses exclusively on the interest of affected states, not the interests of other nonterritorial communities. Drained of its pluralistic emphasis, "cosmopolitanism" seems little more than a plea to avoid parochial choices of law. Few, if any, conflicts scholars would take issue with Professor Berman's plea that courts at least recognize the existence of a choice of law. In this sense of wanting courts to be other-regarding, we are all, or mostly all, cosmopolitanists. He is surely right that courts must be increasingly attuned to the extraterritorial implications of their attempts to regulate global activity through adjudication. Professor Berman's parochialism critique of Brainard Currie's "interest analysis" is particularly trenchant. It is myopic for courts to as-proaches, particularly under the realist tradition of Walter Wheeler Cook and Brainard Currie. But even under those least "cosmopolitan" approaches, application of forum law was not considered an automatic consequence, but rather had to be reconciled with the substantive policies of forum law. If, because of some foreign elements, the forum's substantive policy would not be advanced, forum law was not automatically applied. I am equally skeptical that courts could make sense out of treating litigants as "cosmopolitan patriots," 20 with rights and obligations defined not merely by reference to the law of the governments with connections to their controversy, but by reference to their "multiple overlapping communities."
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None of the parochialism that Professor Berman identifies in the case law is in any way attributable to an excessive focus on state as opposed to nonstate or nonterritorial interests. 22 Indeed, if we look carefully at the cases discussed by Professor Berman, I'm not sure that we can even discern a pattern of parochialism, let alone recognize a problem that could be advanced by a pluralistic perspective.
In two out of the three cases discussed in the essay, Professor Berman concludes that the courts ultimately reached a defensible outcome in applying their own law. First, in the GlobalSanteFe 23 case, Professor Berman discusses the court's conclusion that it was appropriate to apply U.S. law to a Korean defendant who registered a domain name for the specific purpose of extorting money from a U.S. corporation. 24 One does not even have to abandon territorialism, let alone become cosmopolitan, to recognize that a forum state has a legitimate interest in providing a remedy for intentional extraterritorial wrongdoing targeted at a forum resident. main name in Virginia could not provide the basis for in rem jurisdiction because the plaintiff would not be asserting the infringement of a mark protected under U.S. law. Moreover, a case for cybersquatting must be based on a "bad faith" registration, i.e., intentional harm toward the owner of a U.S. mark.
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Of course, not every decision protecting a U.S. mark will present as strong a case as does GlobalSanteFe for applying U.S. law and asserting in rem jurisdiction. GlobalSanteFe is a particularly strong case insofar as the plaintiff was a U.S. corporation, not merely the owner of a trademark protected under U.S. law. Moreover, the 2002 decision in Harrods Ltd. v. Sixty Internet Domain Names 33 has the potential for creating mischief. 34 In Harrods, the Court of Appeals for the Fourth Circuit held that the in rem provision could be applied to claims involving mere infringement rather than just being limited to "bad faith" cybersquatting. 35 If and when courts use the in rem provision to assert jurisdiction and apply U.S. law where there has been no targeted infringement toward a mark used in the U.S. market, and no direct use of a U.S. name registrar, there may be a greater problem.
36 But we are not there quite yet.
Similarly, in the Yahoo! case, the court of appeals ultimately decided that it had no jurisdiction to declare that the French litigants could not enforce their injunction against Yahoo! in the United States. tique does not take account of the type of judgment for which enforcement was sought. The district court was not merely being asked to deny recognition to a foreign judgment that it could not have constitutionally issued; the question was whether U.S. courts could help effectuate the French court's injunction of protected speech in the United States. 39 That is surely more constitutionally problematic than enforcing a distasteful or even unconstitutional money judgment. The prospective impact of the French injunction makes an enforcing court more complicit in the underlying prior restraint of speech. 40 Thus, even a "cosmopolitan" court finely attuned to the competing legal regimes applicable to the litigants' behavior would be appropriately concerned about betraying its domestic constitutional commitments in a case like this. Professor Berman concedes this in describing the decision as a "difficult case." , concurring in part) (asserting that "injunctive relief should be judged by a more lenient standard than legislation" because it is more narrowly tailored). Professsor Tribe has suggested that the problem with prior restraints is that the speaker may incur a penalty for disobeying the restraint without being given the opportunity to challenge the constitutionality of the restraint. after "a full and fair hearing by a competent judicial forum" raise fewer constitutional difficulties). The French injunction was issued following an adjudication on the merits, but that court did not evaluate whether or not the speech was protected under U.S. law. Any U.S. judicial enforcement of that injunction might therefore be considered an illegal prior restraint insofar as the speaker was not accorded a constitutional adjudication prior to incurring a penalty for violating the injunction. 41 Berman, supra note 5, at 1878.
Moreover, even putting aside the First Amendment implications, courts have traditionally been more cautious about recognizing foreign injunctions than about enforcing foreign money judgments, even in domestic cases. 42 Even in a domestic context, it is was not clear until recently that the Full Faith and Credit Clause required states to give recognition to injunctions issued by sister states, and the scope of the enforcement obligation remains unclear. 43 Enforcement of foreign injunctions is yet more problematic given the potential for imposing upon the enforcing court vastly divergent legal norms. The automatic issuance of a U.S. injunction as the means to enforce a foreign injunction would strain the notion that such equitable relief is discretionary, 44 and the award of a fine for defendant's violation of a foreign injunction would strain the principle that foreign fines and penalties are not generally entitled to recognition. 45 The uniquely problematic aspect of enforcing injunctions thus is recognized by the ALI Interna- This is the only case in which Professor Berman finds the application of U.S. law indefensible. But it is not clear how much the case really supports a charge of parochialism. At issue was the ownership of the "barcelona.com" domain name. The use of the name by Barcelona.com (Bcom) 48 apparently violated Spanish, but not U.S., trademark law. Following an international arbitration in favor of the City of Barcelona pursuant to the resolution dispute policy of the Internet Corporation for Assigned Names and Numbers (ICANN), 49 Bcom sought a declaration in the district court that "its use of the name [barcelona.com] does not infringe upon any trademark of defendant . . . [and] Under Rule 4(k) of the ICANN Uniform Domain Name Dispute Resolution Policy (UDRP), the arbitration award for the city was automatically suspended upon the filing of any judicial proceeding in a court of competent jurisdiction.
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The suspension continues until the registrar receives:
(i) evidence satisfactory to us of a resolution between the parties; (ii) evidence satisfactory to us that your lawsuit has been dismissed or withdrawn; or (iii) a copy of an order from such court dismissing your lawsuit or ordering that you do not have the right to continue to use your domain name.
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The court of appeals ruled in Bcom's favor on the basis that the Anticybersquatting Consumer Protection Act (ACPA) 53 54 The case thus might be seen to support a charge of legal imperialism; unless Bcom's registration of the barcelona.com domain name violated U.S. law, the city could not force the transfer of the domain name pursuant to the arbitration order. As Professor Berman put it, the court "eschewed Spanish law and insisted on applying the ACPA." In the domestic context, the provision operates simply as a hedge against possible legal errors inherent in the expedited, "adjudicationlite" context of ICANN arbitration. 57 If the arbitration erroneously finds a trademark violation, the registrant can seek de novo judicial review under this section. 58 The application of the provision to international disputes is more complex. What happens when the arbitration results in a transfer of a domain name not as a result of a mistaken interpretation of U.S. law, but because such a result is justified under foreign law? Does the provision require a court to reverse the arbitration on the premise that only justifiable basis for a transfer by the arbitrator is when the registration violates U.S. trademark law? Or is the provision limited in scope to correcting erroneous constructions of U.S. trademark law in the arbitration? Under the latter construction, a registrant might be able to get a declaratory judgment that its registration did not violate the Lanham Act, but such a declaration would not immunize its registration from other attacks, including claimed violations of foreign law, and would not result in automatic vacation/injunction of the arbitration award. Professor Berman's critique assumes the court adopted the former construction.
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This reading is not without support in the opinion. The court does "reverse and remand" the district court's denial of declaratory relief to Bcom, and reverses its issuance of an injunction ordering the transfer of the domain name to the city. 60 The court also notes the power of courts hearing ACPA claims to reverse arbitration decisions "grounded on principles foreign or hostile to American law." 61 Moreover, it is clear from the decision that U.S. courts are without competence under the doctrine of "territoriality" to "entertain actions seeking to enforce trademark rights that exist only under foreign law." 62 Thus, the district court was without authority to affirmatively order the transfer of the domain name to the city pursuant to Spanish law. 63 But that does not mean that the district court must now set aside the arbitration award simply because the registration was not in violation of the Lanham Act.
The key question, then, is what relief specifically Bcom is entitled to on remand under the appellate court's disposition. Must the arbitration be reversed and the transfer enjoined because the arbitration decision was not premised on any Lanham Act violation by Bcom (and therefore constitutes a decision "foreign or hostile to American law")? Or was the court simply indicating that Bcom was entitled to a declaration that its registration was not in violation of the Lanham Act (but the arbitration may be sustained because the registration was in violation of other law)? The former construction would support Professor Berman's charge of parochialism; the latter would not.
A middle ground may be that the city cannot obtain a transfer of the domain name unless and until some national court confirms the conclusion of the arbitration that Bcom's registration in fact violated the city's rights under Spanish law. This would be a consequence not of the ACPA per se, but of the ICANN arbitration policy. Under Rule 4(k) of the URDP, the registrar held the arbitration award in suspension pending judicial resolution of the parties' dispute. It may well be that ICANN would read even a mere declaratory judgment for Bcom to mean that there has either been no judicial resolution, or that there has been a judicial resolution in Bcom's favor. In either event, the arbitration award would never be implemented. However, such an outcome would not preclude the city from establishing a violation of Spanish law in a Spanish court. The ACPA would not insulate Bcom from the duty to transfer the domain name if enforcement of the Spanish judgment were sought in the United States, although there would be some interesting res judicata questions for an enforcing court to sort out.
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Note that even in this middle ground, the "hegemonic" effect of U.S. law would be a consequence not of the ACPA, but of ICANN's own policy.
The Barcelona.com case thus lends itself to a range of interpretations with differing implications for Professor Berman's thesis. Professor Berman may have the right construction, but I would like to reserve judgment until we see a less ambiguous case.
In conclusion, none of the three cases that Professor Berman focuses on clearly demonstrates a trend toward parochialism. All three end up applying U.S. law, but for defensible, nonparochial reasons. Moreover, the sources of non-U.S. legal authority to which Berman suggests the courts look in these cases were exclusively stategenerated, territorially based legal rules. Legal pluralism is doing no work here.
None of this detracts from my enormous admiration for Professor Berman. He is unquestionably one of the most provocative, deep thinkers in the conflicts/cyberlaw field today. I am just not sure that 64 Even if the U.S. enforcing court were to look to U.S. rather than Spanish preclusion law, the ACPA judgment would not necessarily preclude enforcement of the Spanish judgment in this scenario to the extent that a judgment does not typically bar claims that could not have been asserted in the initial proceeding. See RESTATEMENT (SECOND) OF JUDGMENTS § 26(1)(c) (1982) (noting that a claim is not barred when it could not have been brought in the initial proceeding due to jurisdictional limitations); see also Marrese v. Am. Acad. of Orthopaedic Surgeons, 470 U.S. 373, 382 (1985) ("[C]laim preclusion generally does not apply where '[t]he plaintiff was unable to rely on a certain theory of the case or to seek a certain remedy [. . .] because of the limitations on the subject matter jurisdiction of the courts . . . .'" (quoting RE-STATEMENT (SECOND) OF JUDGMENTS § 26(1)(c) (second alteration in original)).
